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DATA HORARIO  SESSOES
2311 8:30/ 3:00 Aberiura do 1° Congresso
! 9:00/10:30 PAINEL A - FRANCHISING E A ECONOMIA
Ricardo Young Suva - Presidente da ABF e Presidente do Yazigt
Willian Cherkasky - Presidente da International - Franchise Association - [FA - E.U.A.
Carlos Langoni - Economista e Diretor Presidente da Projeta Consultoria
Financeira S/C Ltda.
Peter Rodenbeck - Presidente da Reaico - McDonald’s - RJ
10:30/11:00 Coffee Break )
11:00/12:30 PAINEL B - CONVERTENDO SEU NEGOCIO EM FRANQUIA
Antonio Carlos Ascar - Diretor Executivo 6o Grupo Pac de Agacar
Edrayr Piereck - Diretor de Marketing do Grupo Microbat
Edson D'Aguano - Diretor de Franchising da Vila Romana
Marco Antonio Pinheiro Lima - Diretor Executivo da Commerce - MEDIADOR
12:30/14:00 ALMOCO VIDEO “O SISTEMA DE FRANCHISING”
14-00/15:30 PAINEL C - O PAPEL DO SHOPPING CENTER NQ DESENVOLVIMENTO DO FRANCHISING
Antonio Paulo Pierotti - Diretor Presidente da Conshopping
José isaac Peres - Diretor Presidente da Embraplan
Nelson Alvarenga - Presidente da Ellus
Alberto Carneiro Neto - Diretor da Casa do Pao de Queijo
Petrénio Theodoro Camacho - Diretor Presidente da Intermix - MEDIADOR
15:30/16:00 Cotiee Break
16:00/17:30 PAINEL D - ASPECTOS JURIDICOS DO FRANCHISING
Aparecido Antonio de Oliveira - 8.C.M. - Advogados S/C Rao, Caetano e Mendonca
Thomas Macintosh - O'Connor e Hannan Attorneys at Law - E.U A
Olivier Gast - Advogado Internacional, Presidente da Universidade Européia
de Franchising e Presidente da Comissao de Franchising da
Uniao Internacional dos Advogados - Franga
Luciana Morse - Diretora Fernandes & Morse Advogados Associados -
_ MEDIADOR
17:30/18:30 PAINEL E - FORMAGAOQ E TREINAMENTO DE FRANQUEADOS
Randy Vest - Reitor da Hamburger University - £.U.A.
Bernard Jeger - Diretor Presidente da Nicecream
19:00/22:00 COQUETEL DE ABERTURA DA FEIRA DE NEGOCIOS
' 9:00 ABERTURA DA FEIRA DE NEGQCIOS B
241 9:00/10:30 PAINEL F - A ESTRATEGIA DE COMUNICAGAO NO SISTEMA DE FRANCHISING
Petronio Correa Filho - Vice-Presidente da MPM Propaganda
Elizabeth Pimenta - Diretora Presidente da Agua de Cheiro
Walter Galiano - O Boticério (Master Franchise) - Diretor Executivo da Petra
Cam. de Produtos Naturais
Ricardo Fischer - Diretor da Editora Globo - MEDIADOR
10:30/11.00 Coffee Break
11:00/12:30 PAINEL G - AUTO-REGULAMENTAGAO DO FRANCHISING
Marcos Gouvéa de Souza - Diretor da Gouvéa de Souza & MH Associados
L uis Fernando Furquim - Presidente do CONAR ¢ Direlor Executivo de Relagoes
Corporativas do Grupo Pza de Agucar
Eduardo Villaga Mortari - Vice-Presidente da Comissao de Etica da ABF - MEOIADOR
12:30/14:00 Almogo
14:00/15:30 PAINEL H. O FRANCHISING NO MUNDO
Ricardo Young Silva - Presidente da ABF
Willian Cherkasky - Presidente da International Franchise Association - IFA - £.U.A,
Chantall Zimmer-Helou - Diretora Executiva da Fédération Frangaise de la Franchise - FR
Enrique Gonzalez - Vice-Presidente da Associacdao Mcxicana de
Franchising - México
Oswaldo J. Marzorat - Presidente da Associagao Argentina de Franchising - Argentina
25111 9:00/14:00 FEIRA DE NEGOCIOS
INFORMAGOES GERAIS FEIRA DE NEGOCIOS
CREDENCIAMENTO: EXPOSIGAO PARALELA AQ CONGRESSO COM 50 STANDS DE
23/11 OE 7:30 AS 18:00h - 24/31 DE 7:30 AS 18:00h EMPRESAS VOLTADAS AO SISTEMA DE FRANCHISING.
VENDA DE INGRESSOS PARA A FEIRA: AFelrade Negdcios serd nos saldes BRASIL e TERRAGO BONET

24/11 A PARTIR DAS 8:00h - 25/11 A PARTIR DAS 8:00h Entrada franca aos Congressistas e Palestrantes.

COFFEE-BREAKS:

Hordrio da Felra: 23/11/90 das 19:00 as 22:00 hs.
24/11/90 das 9:00 as 22:00 hs.

SERAO SERVIDOS NO LOCAL DO CONGRESSO 25/11/90 das 9:00 &s 14:00 hs.
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DISCLOSURE AND GLASNOST:
COMMENTARY ON THE DECREE IMPLEMENTING §1 OF THE DOUBIN ACT

Fast-changing French trade is evolving under the influence of new
forms of distribution emphasizing the importance of membership in a
network and developing alongside the traditional distribution system.

Such networks, originally limited to distribution in primarily
technical fields (motor vehicles and fuel, farm machinery and
construction equipment) now extend to a much broader, open-ended
area ranging from food to apparel and including furniture and
appliances, so that every consumer must now turn te them for
satisfaction of his household and business needs.

Franchising has facilitated the expansion of the sectors in which
these new forms of distribution exist, but its role is equally
important in the tertiary field. The franchising system, and
distributorship and dealership contracts more generally, have
furthered the redeployment of the job-creating small businesses.

Over 15% of the commercial sector firms are concerned - about 60,000,
representing 700 billion francs of annual sales and an annual payroll
totalling 30 billion francs.

Franchising enables individuals, fregently former business executives,
civil servants or employees, to invest work and money in a proven
system, while retaining their autonomy. "Because there are several
thousand potential entrepreneurs in France, all of them prospective
franchisees, an efficient and enterprising small business firm can
hope to penetrate its market and regain competitiveness by forging
solid chains" (from the introduction to 0livier Gast's draft
Franchise Act).

But - this being the price of success (French franchising is

the European leader) - too many non-professionals have gone into
franchising without providing the retworks they establish with the
requisites, thus threatening to downgrade the franchise concept in
public opinion,

So in 1981 I recommended enactment of a preventive law aimed

at improving the ethics of the business and protecting future
franchisees. 1In 1985, I drafted an act to regulate franchising
and, more generally, "any type of contract the purpose of which is
to raise initial funds from executive-investors for an intangible
consideration which is neither commercially feasible nor operable".

These were efforts to reassure the public at large as to the
reliability of such systems in order both to defend the interests

of all franchisors, licensors, manufacturers, importers, etc. and of
all small business firms, and to protect the candidates by informing

them preventively of the principal characteristics of their contracts,
their future partners and the market.



Without seeking to police the franchisor-franchisee relationship,
which would inevitably have been obstructive and uneffectual, the

aim in view was to require the franchisor, and more generally the
Ticensor, manufacturer wr—importer, clearly, objectively and honestly
to inform and document all candidates for admission to the network as
to its system and its product.

Parliament adopted those objectives in Doubin Act 89-1008. The
parties' contractual relations are still governed by the principle
of 1iberty of contract - "a contract has the force of law between
the parties" - but Parliament has enacted a requirement of prior
information for the benefit of the party deemed to be in need of it,
just as a child is taught his catechism before his first communion.

The informational obligation reflects a new philosophy of contract

law endorsed by legal writers and case and statute law, under which
the party in the weaker bargaining position must be protected by a

descriptive and preventive warning. "A contract has the force of law
between the parties provided that they are adequately forewarned."

§1 of the Doubin Act clearly expresses this new way of striving for
fairness. There is no need to cripple the dealings of the parties to
a contract by over-regulation; freedom of contract must be preserved,
but such freedom must be entightened. The Act requires the party
deemed to be the stronger to provide the other with specified
information enabling the latter to contract advisedly.

Though frequently but inaccurately described in the press as a
"franchise law", the scope of the Act is in fact much broader.
Paragraph 1 of §1 states that it applies to all contracts entered
into in the parties' mutual interest which entail authorization of
use by one of the parties of the other's trade name, trademark or
trade sign. The Act therefore covers not only franchise contracts
but distributorship, dealership, partnership and trademark license
contracts, voluntary chains, associations, cooperatives, etc., as
tong as the criteria in paragraph 1 of §1 are met, i.e. provided
that there is a commitment of exclusivity or quasi-exclusivity for
carrying on the business.

The information to be provided in writing {the Act requires delivery
of a "document”) must be supplied, with the proposed contract, at
least 20 days before the contract is signed (§1, para. 4) or at least
20 days before any payment is made {this alternative usually applies
in the case of a preliminary exclusive-territory contract). In the
Jatter event, para. 3 of §1 of the Act contains special provisions
relative to the services rendered in consideration of such payment
and the parties' reciprocal obligations in event of default.

Finally, para. 2 of §1 provides that the contents of the document

wil) be spelled out by decree, but Pariiament 1aid down guidelines
by specifying that the information provided shall relate inter alia

to "the firm's age and experience, the co?dit1ons on and prospects of
growth of the market involved, the size of the operators' network, the

term and terms of renewal, cancellation and assignment of the contract
and the scope of the exclusive provisions™.



The implementing decree is to be issued by August 31 but its contents
and the information which will have to be supplied are predictable
from the latest draft of the decree (which has been repeatedly
amended) .

For clarity, the franchisor or other similar party {manufacturer,
importer, licensor, etc.) "required to supply the informational
document prescribed by the first paragraph of §1 of the Act of
December 31, 1989" will hereinafter be called the "Discloser", a
generic term describing anyone subject to an informational duty
{including parties to contracts). The term "Disclosee" will identify
any beneficiary of such informational duty (franchisees, dealers,
distributors, licensees, etc.), and the document containing the
requisite information will be called the "Disclosure”, a term derived
from American law which, in 1979, paved the way to a very strict
precontractual informational duty by adoption of the Full Disclosure
Law (which applies only to franchise contracts).

In considering the details of the latest draft of the decree, a
requirement contained in both the Act and the draft implementing
decree must be borne in mind at all times: the information provided
must be "sincere" (para. 1 of §1 of the Act, para. 1 of §3 of the
draft decree) and enable the Disclosee "to contract advisedly" {last
part of para. 1 of §1 of the Act). The combination of the two concepts
is a daunting requirement for Disclosers since erroneous information
although it may be “sincere" if the error was made in good faith, will
not enable the Disclosee to contract advisedly {and vice versa),

What must the Discloser understand by “sincere” information?

The vagueness of the language of the Act tends to jeopardize the
Discloser's position, but it can circumscribe its vulnerability
by making the information as exhaustive as possible.

It will of course be objected that too much information may defeat

the purpose of the Act by Tulling into a false sense of security a
Disclosee too ready to rely on the Disclosure's apparent sincerity and
on the document's weight and volume which will certainly be entailed
by the duty to supply information enabling the Disclosee to contract,
if he decides to do so, advisedly.

But although the Act as it stands imposes on the Discloser a total
duty to supply the Disclosee, regardless of his business experience,
with information enabling him to contract advisedly, this does not
obviate the duty of inquiry imposed by the courts on every prospective
party to a contract, here the Disclosee, interested in joining such

a distribution system. Having at his disposal, by virtue of the Act,
all of the information necessary to reach a decison, which simplifies
and facilitates his investigation, it will be incumbent on every
responsible Disclosee to make a careful study of the information
provided, regardless of the quantity, and to use it as a basis for
further inquiry, for example of other members of the same network

{whose names and addresses will have been supplied to him by the
Discloser), as to the benefits and drawbacks of the concept.



And while abundant information may seem superfluous, too little may be
blameworthy. For instance, no existing provision requires a Discloser
to reveal a police record. But could a Discloser contend that the
information he provides is sincere if he conceals prior convictions
for fraud? Has the recipient of information lacking that disclosure
contracted advisedly as required by the Act?

This is of course an extreme example intended to show that the
vagueness of the Act will require the Discloser to do more than
comply strictly with the decree in order to satisfy the overriding
requirements of the Act.

Pursuant to that rule, we recommend that the document be prepared
on a "full disclosure” basis. More even than the text of the future
impTementing decree, which will be only a guide to the information
to be supplied, short of the superfluous, the requirement of supply
of information on all subjects necessary to enable the Disclosee to
contract advisedly will always have to be borne in mind.

The vagueness of the language, the Discloser's need for security and
the Disclosee's need for familiarity with the partner on which he
will be dependent throughout the term of his contract because of its

exc1q§;vity or quasi-exclusivity, require information as complete as
possible,

The Disclosure must supply full information concerning the future
partner and its business, the scope of the commitment that the
Disclosee will make by signing the centract, the size of the market
for the contract products and/or services and, insofar as possible,
the prospects for growth or shrinkage of that market.

The information must also be updated to the date on which the
contract is signed or even thereafter.

The draft decree (para. 1 of §3) requires notice to the Disclosee,
before he signs the contract, of significant changes in the
information supplied occurring between delivery of the Disclosure
and execution of the contract. That requirement calls for several

comments:

- Prudence and the duty to provide sincere information require very
exhaustive information in reference to changes occurring before

the contract is signed. In our opinion, doubt as to the significance
of a change should always be resolved in favor of disclosure;

- In the case of changes which will occur after the contract is
signed, the same reasons call for disclosure of any significant change
in the firm's organization or in any factor having a decisive effect
on the network's future which is planned and will occur within two
months of execution of the contract, unless such information is
secret and the success of the project depends on {ts being kept

in confidence.

A practical tip to enable the Disclosure to be easily updated by
insertion of new developments is to prepare it in looseleaf form.



The Act and draft decree say nothing about the deadline for informing
the Disclosee of changes. To resolve this practical problem with which
Disclosers will be confronted, reference must be made to the spirit of
the Act which requires the information to be sincere and to enable the
Disclosee to contract advisedly. Report of a change the day before
the contract is signed may be permissible if the Discloser was not
previously aware of it but if a decisive new factor in the parties'
future dealings is kept secret by the Discloser until the Tast minute,
its good faith may be impugned by the courts.

Nothing is said about the method of reporting such changes %o the
Disclosee either. The rule should be written notice, since this
affords the greatest security to both parties (reliability of the
information for the Disclosee, proof that it was provided for the
Discloser)., But if delivery of a written document is physically
impossible, such new factors should be reported to the Disclosee
in any feasible way (by telephone, face to face, etc.).

One last question necessarily comes to mind: will a new 20-day period
start to run from disclosure of such change(s)?

The courts will answer that question but it is reasonable to assume
that, the change being "significant" ex hypothesi and so important
to the Disclosee, he will be entitled to further time to consider
the new data.

In any event, execution of the contract need not be deferred if
the Disclosee is agreeable to signing it on the scheduled date.

We recommend that Disclosers devote careful thought to these
strategic questions having material legal implications.,

Finally, one last general provision of the draft decree requires
notice of the reasons for omission of any information which should
in principle be disclosed. As a practical matter, the Disclosure
will contain, in 1ieu of the information to be supplied, the reasons
requiring non-disclosure thereof, the most plausible of which will
be trade secrecy.

Though the decree thus allows the latitude necessary for protection
of the Discloser’s interests, careful consideration must always be
given to the validity of the reasons for non-disclosure and of the
actual necessity for not disclosing any particular information.

Abuse of the non-disclosure privilege will inevitably cast doubt
on the validity of the Disclosure.

The Doubin Act being necessary to ensure ethical conduct in the
precontract pericd and having been in the cards for a long time,
ethical franchisors and the Tike have nothing to fear from its
disclosure requirements providing every Disclosee with evidence of
the trustworthiness of their systems. Even before the Act was adopted,
franchisors freguently gave prospective franchisees "data sheets"
describing themselves and their networks, which is the basic
information to be contained in the Disclosure. Henceforth, the
document supplied will have to be much more detailed, very clear
("the information prescribed hereby shall be furnished clearly

and sincerely" (para. 3 of §1 of the draft decree) and complete.



Since sundry information required by the latest draft decree has the

same purpose, although not covered by the same section of the decree,
we will discuss such information according to the following outline:

[. INFORMATION CONCERNING THE DISCLOSER

IT. INFORMATION CONCERNING THE DXSCLOSER'S BUSINESS
[I1. INFORMATION CONCERNING THE DISCLOSEE’'S PROPOSED BUSINESS

The method will consist of setting forth the provisions of the decree
in their latest form, analyzing them and giving concrete examples.

c0o

I. INFORMATION CONCERNING THE DISCLOSER

- §1, 1/paragraph 1 of the draft requires, if the Discloser is a
natural person, disclosure of his "full name, date and place of birth,
trade name, business experience and home address or address of the
registered office of the business as the case may be”.

Although it seems difficult for a "natural person” to give the address
of the "registered office" of his business (a drafting error for the
Discloser's "business address™), the provision is clear and cails for
no particular comment,

The information may optionally include the Discloser's educational
background insofar as it may be of legitimate interest to the
Disclosee. This is an option, not an obligation, but a prudential
concern with full disclosure should in our opinion prompt inclusion
of such information.

The Discloser's business experience must be described: the positions
he has held, the relevant dates and the business sectors involved.

Franchising experience, especially in the relevant economic sector,
must be highlighted.

Example:

Jean Landa is a 1987 graduate of the Institut de Promotion de
la Franchise.

- From 1970 to 1980 he was a financial analyst with Compagnie
Bancaire. In 1980 he became Treasurer of the Fast Food company,
a large franchisor.

- Mr. Landa has owned the Fast Fish trademark and directly operated
two restaurants since 1988.

The Discloser's Trade and Companies Register or Craft Register number
must be 1isted (§1, 2/ of the draft). (It should be noted that though
the decree calls for either number, registration on both the Craft
and the Trade and Companies Registers may be required by Taw; if

the Discloser is registered on both, we suggest that both numbers

be listed.)



- §1, 1/paragraph 2 of the draft decree applies to legal entities,
which most Disclosers are., A lTegal entity must set forth "the type
of company, its name, its registered office address, the amount

of its capital if any, the name(s) and business experience of the
executive({s), the names of the principal members (its internal
organrization)".

The first four items raise no problems. The requirement of the names
of the “principal” members is more difficult. On this score too, we
suggest that doubt be resolved in favor of extensive disclosure, or
that legal counsel be consulted.

The business experience of the executive(s) must be described. As in
the case of a natural person Discloser, it is a good idea to include
each executive's educational background for the reasons cited above.

The last item of information required by §1, l/paragraph 2 "(its
internal organization") is a puzzler. Do the parentheses mean
that this information is optional? The guestion mark prompts us to
recommend description of the internal organization in all cases.

The firm's divisions or departments - franchise, production, sales,
research and development, finance, etc. - will have to be described,
the number of staff of each stated, and the division and department
heads named and their duties and responsibility briefly described.

Example:
AUTOFIX has four principal divisions:

-~ The franchise division headed by Paul Alpha, which is responsible
for selection of and relations with franchisees. The three members

of the division's staff are respectively in charge of training,
assistance and management,

- The interior design division headed by Robert Gama, which is
in charge of development and redesign of the standardized image
and get-up of the garages. The other two people in the division
are respectively responsible for installation and maintenance.

- The administrative division headed by Mrs. Marie Delta, which
is responsible for the company's administrative and financial
management. The four members of that division's staff head

up the legal, accounting, finance and maintenance departments
respectively.

- The research and development division headed by Abel Tourneclef,
which 1s responsible among other things for development of AUTOFIX's
innovations. The other three members of the division's staff are
respectively in charge of technical improvements, marketing and
engineering.

The firm directly operates three pilot stations.

- The last item of information required is the "Trade and Companies
Register number" (and) "or the Craft Register number" (§1, 2/ of the
draft decree).




































